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RULI NG AND ORDER

This litigation stenms from budget deficit reduction |egislation
approved by the Connecticut General Assenbly in February 2003, known
as Public Act 03-02. Anpbng other budget-cutting measures, the
CGeneral Assenbly undertook to reduce the State’s Medicaid
expenditures effective April 1 by tightening inconme eligibility
limts for certain adults and elim nating one form of continuous
eligibility coverage for children. [In March, plaintiffs brought this
action pursuant to 42 U . S.C. 8§ 1983 to prevent term nation of their
Medi caid benefits by the Departnment of Social Services, the state
agency responsi ble for adm nistering the Medicaid program Their
request for a tenmporary restraining order was granted at the end of
March, and they now seek a prelimnary injunction. They concede that
federal |aw gives states flexibility to reduce Medi caid spendi ng by

| owering inconme eligibility limts, as the General Assenbly has done



in this instance, but contend that they are entitled to transitional
medi cal assistance, or “TMA,” pursuant to 42 U.S.C. 88 1396u-1(c)(2)
and 1396r-6.! In addition, they claimthat a person’s Medicaid
coverage may not be term nated until the Departnent has determ ned,
after an individualized ex parte review, that the person does not
qualify for coverage under any eligibility category. The Departnment
denies that federal law entitles plaintiffs to sue for, or obtain,
either formof relief. For reasons discussed below, | conclude that
even assum ng plaintiffs have a right to sue for TMA under § 1983,
they are not entitled to it. | also conclude that plaintiffs have a
right to sue to retain their coverage until the Departnent finds that
they no | onger qualify, but that they do not have a right to the ex
parte review they seek and that the Department’s ongoi ng process for
making eligibility findings conplies with federal requirenents.
Accordingly, the nmotion for a prelimnary injunction is denied, and
the motion for summary judgnment is granted.?

EACTS

The Medicaid program codified in Title XI X of the Soci al

1 TMA all ows sone individuals who have becone ineligible
for Medicaid benefits to continue to receive those benefits
for up to one year in order to assure that they do not
i mmedi ately | ose coverage. See discussion infra Part 11.A.

2 Plaintiffs’ request for nore time to respond to the
sunmary judgnent nmotion is denied. The issues have been
briefed and argued and there appears to be no need for further
briefing.



Security Act, 42 U . S.C. 88 1396-1396v, provides access to health care
for individuals who have little or no noney. Medicaid pays for
doctor visits, hospital care, nursing hone care, prescription drugs
and other health care expenses. The programis adm nistered by the
states in accordance with federal regulations. Participating states
can obtain reinmbursement fromthe federal government for fifty per
cent or nore of their Medicaid budgets. To qualify for
rei mbursenment, a state nust provide “plan assurances” to the Center
for Medicare and Medicaid Services ("CMS") detailing howits plan
meets federal requirenents.

Connecti cut provides Medicaid coverage to people in various
categories of eligibility, including children under the age of
ni net een, wonen who are pregnant, people over the age of sixty-five,
and persons with certain disabilities. See Conn. Gen. Stat. 88 17b-
257, et. seq. Two parts of Connecticut’s Medicaid program are
relevant to this action: the HUSKY Plan, Part A, 2 Conn. Gen. Stat. §
17b-261 (“HUSKY A’), a managed-care health insurance programfor | ow-
income famlies with children under nineteen; and Conti nuous
Eligibility for Children ("CE"), Conn. Gen. Stat. 8§ 17b-292(d),

repealed by P. A 03-02 (2003).

HUSKY A provides health insurance coverage to fanmlies that neet

income eligibility limts. This coverage group corresponds to the

3 HUSKY stands for Healthcare for Uni nSured Kids and Yout h.
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group of people who qualify for coverage under section 1931 of the
Soci al Security Act, 42 U S.C. 8 1396u-1, which requires states to
provi de nedi cal assistance to famlies with mninmal income. See 42

U S C 8 1396u-1(b)(1)(A). Federal |law gives states flexibility to
extend this coverage to nore famlies. 42 U S.C. § 1396u-1(b)(2).

In 2001, the CGeneral Assenbly made use of this option to extend HUSKY
A benefits to adults and children with famly income up to 150% of
the federal poverty level. Conn. Gen. Stat. § 17b-261(a).

Section 10 of Public Act 03-02 repeals this provision and
replaces it with a new statute that | owers the HUSKY A incone
eligibility l'imt for adults from 150% to 100% of the federal poverty
l evel .4 In addition, Public Act 03-02 elimnates the continuous
eligibility coverage group for children. P.A 03-02 § 7.

The Departnent is responsible for inplenmenting the coverage
changes required by the General Assenbly. |In March, it sent notices
to adults enrolled in HUSKY A notifying themthat effective April 1
t hey would no | onger qualify for coverage because of the new i ncone

eligibility limt of 100% of the federal poverty level. The

4 The new § 17-261 provides:

(g) Notwi t hstandi ng t he provi sions of subsecti on
(a), on or after April 1, 2003, all parent and
needy [ caregi ver] relatives wi th incones exceedi ng
one hundred per cent of the federal poverty | evel,
who ar e recei vi ng nedi cal assi stance pursuant to
this section, shall beineligiblefor such nedi cal
assi stance.



Departnent al so sent notices to adults with children affected by the
elimnation of the continuous eligibility coverage group.

The named plaintiffs received notices fromthe Departnent
inform ng themthat they were going to | ose their Medicaid coverage.
They then brought this 8 1983 action on behalf of thenselves and
30, 000 others facing term nation of their Medicaid benefits as a
result of the new |law. The putative class consists of 23,000 HUSKY A
adult recipients and 7,000 children in the group covered by CE

On March 31, plaintiffs’ request for a tenporary restraining
order preventing the Department fromterm nating their benefits was
granted on the ground that, as the Departnent acknow edged, the
term nation notices sent to the plaintiffs failed to fully conply
with federal requirenents.

A nunber of devel opnents have occurred since the restraining
order was issued:

(1) The Departnment has used various neans to identify HUSKY A
and CE beneficiaries who m ght qualify for Medicaid under other

coverage categories because of pregnancy, age, or disability.> The

> The Departnment has searched its files and contacted
managed care organi zations for information indicating that a
HUSKY A adult m ght be eligible for coverage based on
pregnancy. As a result of this process, at |east 141 wonen
have been reassigned to that eligibility category. The
Departnent has al so searched its files to identify HUSKY A
reci pients over age 65, who might qualify for continued
coverage based on age, nedical expenses, blindness or

(continued...)



Depart nent concedes that this process is inperfect and nay lead to
eligible individuals | osing coverage.?®

(2) The Departnment has agreed to issue a new notice to al
affected individuals. The notice will informthemthat they have a
right to request a hearing; if they request a hearing they wll
continue to receive benefits until at |east the hearing date; they
may qualify for Medicaid under another eligibility category, each of
which is described; and they should call their case worker if they

beli eve they may continue to qualify.” And,

5C...continued)
disability, and has contacted themin witing to determne if
they qualify. At least 160 adults have been reassigned to
anot her coverage group as a result. Simlar steps have been
taken by the Departnent to identify CE enroll ees who m ght
qualify for continued coverage. As a result of that process,
approxi mately 660 children have been placed in other coverage
groups.

6 This risk is illustrated by the case of Shantel Wlls, a CE
reci pient who noved to intervene in this action to avoid |oss of
coverage. As a result of her notion, the Department reviewed her
file and determ ned that she remains eligible for coverage under a
di fferent category.

” The notice to individuals who appear to be ineligible
for HUSKY A as a result of the newlaw will state, in
pertinent part:

The adults in your famly are not eligible for HUSKY
effective [June 30, 2003].

The adults in your honme could still be eligible for

Medi caid even if your famly incone is above 100% of

the federal poverty |evel. Pregnant women are stil

eligible for HUSKY. Al so, disabled adults and
(continued...)



(3) The Departnment has extended the benefits term nation date
until July 1. As a result, the nanmed plaintiffs and putative cl ass
members will continue to have coverage until then

The prelimnary injunction plaintiffs seek would require the
Departnent to provide themwith TMA and restrain it fromtermn nating
t he Medi caid coverage of any person who has not been given the

benefit of an individualized coverage review. 8 The review plaintiffs

‘(...continued)

famlies with child care expenses or high nedical
expenses may qualify for Medicaid. Women who were
screened by the Center for Disease Control and
Prevention's Breast and Cervical Cancer Early
Detection program may also qualify for Medicaid. W
have no information that the adults in your house are
eligible for Medicaid for one of these reasons.

If you think we have made a mistake [in calculating
your incone], call your worker right away. You should
al so call your worker, if you have inconme under the
limts, or you are pregnant, disabled, have high
medi cal expenses, child care expenses, or you have
breast or cervical cancer.

The notice to children who will lose eligibility as a
result of the termnation of the CE programw Il contain all
simlar relevant information.

It is the court's understanding that if an individual
calls a caseworker in response to the new notice, she wl
continue to be insured until the Departnment reviews her file
to deternm ne whether she qualifies for coverage under a
different eligibility category.

8 On May 12, while the parties’ notions were under advisenent,
the General Assenbly anended 8 17b-261 to include the follow ng
provi si on:

(g) To the extent permtted by federal |aw, Medicaid

(continued...)



seek would require the Departnent to search the file of each person

| osing coverage as a result of the new law for information rel ating
to the individual’'s potential eligibility for coverage under a
different category. |If a file proved to contain sufficient

i nformation to enable the Departnent to reassign the person to

anot her coverage group, that would be done. O herw se, the

Depart nent would be obliged to contact the person to obtain
information relevant to eligibility before term nating the person’s
coverage. It is undisputed that this individualized coverage review
woul d take a m nimum of 30 m nutes per file, requiring the Departnent
to spend at | east 15,000 hours reviewing the eligibility of the

30, 000 putative class nenbers.

This means that if the Department undertook to conplete the

review process in four weeks, it would have to assign

approxi mately 100 enpl oyees to work on the project full-tine.

The main difference between plaintiffs’ review process and the

8(...continued)

eligibility shall be extended for two years to a fam |y who

becones i neligi bl e for medi cal assi stance under Section 1931

of the Social Security Act whil e enpl oyed or due to recei pt

of child support income or a famly with an adult who,

wi t hi n si x nont hs of becom ng el i gi bl e under Secti on 1931 of

the Social Security Act becones enpl oyed.
This provision, which is due to becone effective October 1, is
regarded by the Departnent as technical in nature and thus irrel evant
to the issues presented by the parties’ notions.
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Departnent’s is the requirenent of an individualized file review
before the Departnent sends recipients the new notice requesting
information regarding eligibility. Plaintiffs' concern is that
eligible individuals who have previously provided the requested
information will not respond to the new notice, and thus | ose
coverage, because they will assune that the Departnment has revi ewed
the information and found themineligible when in fact no such
finding will have been made.

Plaintiffs contend that the putative class includes people who
may be unable to read, conprehend and conply with the Departnent’s
noti ce. However, the evidence is insufficient to permt findings
concerning this risk. Plaintiffs do not dispute that federal |aw
permts the Departnment to conmunicate with Medicaid beneficiaries by
means of written notices. Nor do they dispute that federal |aw
permts the Departnent to rely on beneficiaries to respond to notices
and provide information regarding eligibility.

1. DI SCUSSI ON

To obtain a prelimnary injunction, plaintiffs nust first
denonstrate that the injunction is necessary to prevent irreparable

har m Phillip v. Fairfield University, 118 F.3d 131, 133 (2d Cir.

1997). They satisfy this requirenent because termni nation of benefits

causing | oss of access to necessary nedical care constitutes

irreparable harm See, e.qg., Harris v. Blue Cross Blue Shield of



M ssouri, 995 F.2d 877, 879 (8th Cir. 1993); Massachusetts Ass'n of

O der Anericans v. Sharp, 700 F.2d 749, 753 (1st Cir. 1983).

Plaintiffs nust also show either (a) a |likelihood of success on
the nmerits or (b) sufficiently serious questions going to the nerits
to create a fair ground for litigation and a bal ance of hardships
ti pping decidedly in their favor. Phillip, 118 F.3d at 133. As a
general rule, courts will not enjoin state action taken in the public
i nterest pursuant to a statute unless the applicant denonstrates a

"l'i kel'i hood of success,"” but the less restrictive show ng nmay be
sufficient in sone instances. See

Time Warner Cable of New York, 118 F.3d 917, 923 (2d Cir. 1997).

The parties dispute which standard should be applied. Resolving this
di spute is unnecessary because it has no bearing on the outcone.

To obtain summary judgnment, the Departnment nust show that the
evidence, viewed fully and nost favorably to plaintiffs, is legally
i nsufficient to support their clainms and that it is entitled to
prevail as a matter of law. Fed. R Civ. P. 56(c).

A. Eligibility for TMA

Federal law entitles Medicaid enrollees to receive TMA if they
becone ineligible for coverage “because of . . . incone from
enpl oynment." 42 U.S.C. § 1396u-1(c)(2). Plaintiffs contend that
this provision requires the Department to provide TMA to adults who

| ose coverage as result of the |owering of the HUSKY A incone

10



eligibility l'imt from150%to 100% of the federal poverty |evel.
The Departnment responds that plaintiffs do not have a right to sue to
enforce this provision under 8 1983 and that, even if they do, their
| oss of coverage resulting fromthe General Assenbly’ s decision to
reduce Medicaid expenditures does not entitle themto TMA. Assum ng
wi t hout deciding that the named plaintiffs have a right to sue under
§ 1983 to obtain TMA, they are not entitled to injunctive relief.
Under the TMA provision, anyone who "becone[s] ineligible
because of . . . incone fromenployment” is entitled to TMA. 42
U S C 8 1396u-1(c)(2), referring to 8 1396r-6. People who | ose
eligibility for reasons other than "incone from enpl oyment” do not
qualify.
The statutory phrase "becone[s] ineligible because of
i ncome from enploynment” is anbiguous. It could apply to plaintiffs,
who cease to be eligible because their incone exceeds the new HUSKY A
i ncome eligibility limt established by Public Act 03-02.
Alternatively, it may apply only if the triggering event causing a
loss in eligibility is an increase in income, a condition that was
explicitly stated in the predecessor statute to 88 1396u-1(c)(2) and

1396r-6.°

9 The predecessor statute, 42 U S.C. 8§ 1396a(e)(1l), has
not been repeal ed, but its application has been suspended.
See 42 U.S.C. § 1396a(e)(2). The Departnent argues that §
1396a(e) (1) should apply to this case because 8 1396r-6 i s no
(continued...)
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Because the ternms of the statute are anbiguous, it is necessary
to consider the statute’'s legislative history and purpose, as well as
the interpretation of the federal agency charged with adm ni stering
the Medicaid program CMS. \When these guides to Congressional intent
are considered, it beconmes apparent that plaintiffs’ interpretation
of the statute cannot be sustained and that the Departnment’s
interpretation is correct.

The | egislative history strongly supports the Departnent’s
interpretation. The House Report on the pertinent bill states
nore than once that TMA woul d be provided to persons | osing

eligibility for Medicaid due to "increased incone," which was
the existing law. See H. Rep. No. 104-651, p. 352, 1322, and
1351, reprinted in Vol. V, 1996 U.S.C.C. A N. 2183, 2265, 2381,
and 2410. This position was adopted in Conference w thout
further comment. H. Conf. Rep. No. 104-725, p. 290-292, 299,
reprinted in Vol. V, 1996 U S.C C. A N 2649, 2678-2680, 2687.1

Plaintiffs rest their claimon the disappearance of the word

°C...continued)
| onger in effect. 42 U.S.C. § 1396r06(f). However, Congress
has i ssued a series of continuing budget resol utions extending
the applicability of 8 1396r-6 until June 30, 2003. Pub. L
107-229, § 7; Pub. L. 107-240, 8§ 3; Pub. L. 107-294, § 2; and
Pub. L. 108-7, § 401.

10 The Senate bill reflected the previous |aw, which,
according to the Conference Report, provided for TMA only in
the case of "increased incone."” |d.

12



“increased” as a nodifier of the word “income” in the text of the
statute. They contend that because the word “increased” appeared in
t he previous version but does not appear in the current one, Congress
must have intended to guarantee TMA to people whose ineligibility for
Medi cai d coverage stens from sonmet hing other than an increase in

i ncome fromenploynent. See Brown v. Gardner, 513 U. S. 115, 120

(1994) ("[Where Congress includes particular |anguage in one section
of a statute but omts it in another section of the sane Act, it is
generally presunmed that Congress acts intentionally and purposely in
the disparate inclusion or exclusion.”). |If plaintiffs are correct,
they are entitled to TMA, although their enploynent income remins
unchanged, because their ineligibility for Medicaid coverage derives
at least in part from enpl oynment income, which puts them over the new
income eligibility Iimt.

Viewing the legislative history inits entirety, it is
clear that the absence of the word “increased” fromthe current
versi on of the statute does not signal a change in the
substance of the law. |If the di sappearance of the word
"increased" fromthe statute reflected a decision to change the
| aw to guarantee TMA to persons who | ose eligibility for
Medi caid due to a lowering of inconme eligibility limts, as
plaintiffs contend, one would expect to find some nmention of it

in the legislative history, yet no mention of it can be found.

13



| nst ead, whenever the TMA provision is discussed in the House
and Senate Reports, one finds the word “increased” prom nently
nodi fying the word “income.” This is clear evidence that
Congress intended to | eave the substance of the TMA provision
unchanged. Furthernore, Congress’s apparent belief that the
word “increased” could be dropped w thout producing a
substantive change is reflected in a section of the House
Report where the word "increased” appears in the title of the
section but not in the text. H Rep. No. 104-651, p. 1351,
reprinted in Vol. V, 1996 U . S.C.C.A N 2183, 2410. 1In light of
t he House and Conference Reports, it is apparent the word
"increased" was not deliberately carved out of the statute in

order to change the law. See In re International Judici al

Assi stance 936 F.2d 702, 706 (2d Cir. 1991) (suggesting that the

del etion of a word nmay have been inadvertent). !

In considering which side’'s reading of the statute gives effect
to Congress's purposes, the avail able evidence again strongly favors
the Departnent. According to the House Report, the overarching goals

of welfare reform of which the TMA provision is a part, are to (1)

111t would not be appropriate to ignore the absence of
the word “increased” and read the statute as if the word were
still there. [1d. at 705. However, as expl ained above, the
absence of the word "increased"” renders the statute ambi guous;
it does not conpel the conclusion that TMA nust be given to
persons | osing coverage due to a |lowering of the inconme
eligibility limt.

14



provi de healthcare to the nobst needy, (2) control healthcare
expenditures, (3) provide states with maximum flexibility in

desi gni ng Medi caid prograns, and (4) protect states from
unanti ci pated costs resulting from changes in the business cycle.
See H. Rep. No. 104-651, p. 350, reprinted in Vol. V, 1996

U S.C.C AN 2183, 2263. The Departnent’s reading of the statute
is consistent with each of these purposes. Plaintiffs' reading, on
the other hand, would significantly restrict the states’ ability to
reduce costs in response to budget deficits by mandating conti nued
coverage for people who are not anong the nost needy by federal

st andar ds.

The Departnment’s position is also consistent with the main
purpose of TMA, which is to assure people that if they go to work, or
their salaries increase, they will not |lose their health insurance
coverage. 1d. at 2411. It is possible that when a state | owers an
income eligibility limt to reduce Medicaid expenditures, sone of the
affected individuals may stop working to avoid | osing benefits, but
there is no indication Congress intended to require states confronted
with budget deficits to provide TMA to persons in that situation in
order to encourage themto keep working. Nor is there any evidence
in the record to support a finding that the coverage change nmandat ed
by the General Assenbly will result in people |eaving the workforce

in order to remain insured.

15



CM5' s interpretation of the statute al so supports the
Departnent’s position.® CMS publishes the State Medi caid Manual
which constitutes its nost authoritative interpretation of the
Medi caid statutes short of a formal regulation. The Manual expressly
provides that TMA is available only to persons who |lose eligibility
for Medicaid as a result of an increase in income from enpl oynment.
See Manual 88 3308.3 and 3308.13. These provisions are described in
the Manual as "tentative interpretations of the statute" and
"advisory only," but they still give the best indication of how CMS
interprets the statute. In addition, Connecticut’'s CMS-approved
state plan and an advisory letter fromCMS to state Medicaid
directors state that TMA benefits are provided only when
beneficiaries | ose coverage as a result of increased incone.

G ven the text of the statute, its legislative history, the
four stated purposes of welfare reform the specific purpose of TNMA,
and CMS's consistent interpretation of the statute, Congress's intent
is clear: the Departnment nust provide TMA to persons | osing
eligibility for Medicaid due to an increase in income from
enpl oynment, but not to persons losing eligibility only because of a

change in the incone eligibility limt.!® But see Wiite v. Martin,

12 CMS's interpretation of Title XIX is entitled to deference.
DeSario v. Thomas, 139 F.3d 80, 89 (2d Cir. 1998).

3 The Departnment al so argues that plaintiffs are not
(continued...)
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No. 02-4154-CV-C-NKL (WD. M. filed Cct. 3, 2002).%"

B. | ndi vi dualized Ex Parte Revi ew

Plaintiffs claimthat a person’s Medicaid coverage may not be
term nated unl ess an individualized ex parte review by the Departnent
|l eads to a finding that she does not qualify for coverage under any
eligibility category. This claimrests on 42 U.S.C. § 1396a(a)(8),
as inplenented by 42 C.F.R 8§ 435.930(b).*™ Under the former, a
state's Medicaid plan nust provide that “assistance . . . shall be
furni shed with reasonable pronptness to all eligible individuals";
under the latter, a state nust "[c]ontinue to furnish Medicaid
regularly to all eligible individuals until they are found to

be ineligible[.]" The Departnment contends that plaintiffs have no

13(...continued)
entitled to TMA because their incone exceeds the federal
income eligibility limt. See Kai v. Ross, No. 4:03Cv3030 (D
Ne. March 4, 2003) (applying the federal m nimmrequirement
in determning plaintiffs' right to TMA). This argunment need
not be addressed because the Departnment prevails on other
grounds.

14 Construing the TMA statute in Wlite, the court relied
heavily on the absence of the word “increased” fromthe
current version of the statute to find that it unanbi guously
requires states to give TMA to persons who | ose coverage due
to changes in inconme eligibility limts.

1 Plaintiffs also claimthat the ex parte review they
describe is required by the Due Process Clause of the
Fourteenth Amendnent. They cite no case supporting their due
process claimand none has been found. Moreover, on the
existing record, the Department's notice and hearing procedure
appears to satisfy the requirenents of Goldberg v. Kelly, 397
U.S. 254 (1970).

17



right to sue to enforce either of these provisions, nor any right to
continued coverage pending the outcone of an individualized ex parte
review. | agree with plaintiffs that the statute and regul ati on
confer an enforceable right to receive benefits wi thout interruption
until a finding of ineligibility is made. However, | do not agree
that an individualized ex parte review necessarily nust precede such
a finding. 1In addition, |I conclude that in the circunstances shown
by the record, the Departnment’s ongoing review process conplies with
federal | aw.

Section 1983 provides a cause of action against state officials
for violation of federal statutory rights if Congress’s intent to
permt private enforcenent actions is clear and unm stakable. See

Gonzaga University v. Doe, 536 U S. 273, 283 and 289 (2002); Taylor

v. Vernont Dept. O Educ., 313 F.3d 768, 783 (2002). A statute

creates a right that nmay be enforced under § 1983 if (1) Congress
i ntended the provision to benefit the plaintiff; (2) the asserted
right is not so vague and anorphous as to be judicially

unenforceable; and (3) the statute unanbi guously i nposes a binding

obligation on the states. See Blessing v. Freestone, 520 U S. 329,
340-41 (1997).

The statutory provision on which plaintiffs rely plainly
satisfies each part of this test: (1) it is clearly ainmed at

benefitting all persons who want to receive Medicaid under a state

18



pl an, a class of beneficiaries to which plaintiffs belong; (2) its
directive that all eligible individuals receive Medicaid with
reasonabl e pronptness is not so vague as to defy judicial

enforcenment; and (3) it unanbiguously inposes a binding obligation on
state Medi caid agencies to provide assistance with reasonabl e
pronmptness. Because all three parts of the test are satisfied, it
must be presunmed that an eligible individual’s right to receive

Medi caid is enforceable under 8 1983 unl ess Congress has explicitly
foreclosed private enforcenent actions or inplicitly supplanted them
by establishing a conprehensive adm nistrative enforcenment schene.

See Blessing, 520 U.S. at 341. It is undisputed that no such schene

bars plaintiffs fromsuing the Departnent for nonconpliance with this
statutory provision.

Before the Welfare Reform Act was passed, courts recognized that
provi si ons of the Medicaid Act can confer rights that are enforceable

under § 1983. See Wlder v. Virginia Hosp. Assoc., 496 U. S. 498,

511-12 (1990); Massachusetts Ass'n of O der Anericans v. Sharp, 700

F.2d 749 (1st Cir. 1983); Stenson v. Blum 476 F.Supp. 1331 (S.D.N.Y.

1979). The House Report to the Welfare Reform Act notes that under
the law then in effect, including the provision on which plaintiffs
rely, Medicaid beneficiaries could sue to enforce certain rights.
See

H. Rep. No. 104-651, p. 2019, reprinted in Vol. V, 1996

19



U.S.C.C AN 2183, 2616. The Report also shows that Congress

consi dered a proposal that would have stripped Medicaid beneficiaries
of aright to sue in federal court under 8§ 1983,1% but the | aw as
enacted contains no such stripping provision. This indicates that
Congress chose not to disturb the right to sue that beneficiaries
wer e understood to have under prior law. Accordingly, | conclude
that the statute on which plaintiffs rely provides the basis for an

action under 8§ 1983. See Bryson v. Shummay, 308 F.3d 79, 88-89

(2002); White v. Martin, No. 02-4154-CV-C-NKL (WD. M. filed Oct. 3,

2002). But see Sabree v. Houston, 2003 W 342237 (E.D.Pa. Jan. 17,
2003) (concluding that 42 U. S.C. § 1396a(a)(8) does not create
I ndi vidual rights).

Plaintiffs’ reliance on 42 CF.R 8 435.930(b) raises the issue
whet her a regul ation can provide the basis for a cause of action
agai nst state officials under 8 1983. The Second Circuit has not

ruled on this issue, and other courts are split. See Snmith v.

Pal mer, 24 F. Supp. 2d 955, 962 (N.D. lowa 1998) (citing conflicting

authorities). In Harris v. Janmes, 127 F.3d 993, 1009 (11" Cir

1997), the Eleventh Circuit held that a regul ation does not create a

federal right for purposes of 8 1983 unless it “defines or fleshes

out” the content of an enforceable right contained in the governing

16 Id. ("[T]he bill explicitly prohibits any person from
trying to enforce any such guarantee against a State in
Federal Court.")
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statute. | agree with this approach. See also Smith v. Kirk, 821
F.2d 980, 984 (4'M Cir. 1987) (regulation not enforceable under § 1983
unless it inplements right that is explicit or inplicit in governing

statute); Smth v. Palnmer, 24 F.Supp.2d at 963 (mandatory | anguage

contained in inplenmenting regulation alone is insufficient to create

federally protected right); Gaus v. Kaladjian, 2 F.Supp.2d 540, 543

(S.D.N. Y. 1998) ("[Qnly [] those regulations that further define the
substance of a statutory . . . provision that itself creates an
enf orceabl e right [are enforceable through a § 1983 action].").

In this case, the regul ati on goes beyond the text of the statute
by requiring states to continue to provide benefits until the
i ndi vidual is found ineligible. However, this requirenment is
inmplicit in the statute, for Congress surely intended to require
states to provide benefits to eligible individuals w thout
interruption. Therefore, the right to continued coverage in the
absence of a finding of ineligibility is enforceabl e under
§ 1983. Y

Because plaintiffs have an enforceable right to remain insured

until they are found to be ineligible, their request for expedited

7 Whether the finding of ineligibility nmust enconpass
all coverage categories, as plaintiffs contend, or only the
one under which the individual has been receiving coverage, as
t he Departnent seens to contend, appears to be a novel issue.
It is unnecessary to rule on this issue because, as discussed
bel ow, even assum ng plaintiffs' position is correct, the
Departnent's procedure is sufficient.
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relief requires careful consideration. They contend that a person in
their position is entitled to remain insured, and not be contacted,
until the Departnment, after reviewing her file, finds that it needs
nore information to determne if she qualifies for coverage under
other eligibility categories, at which point it would contact the
person directly to obtain the relevant information. They claimthat
t he Departnment should not be permtted to contact them by nmeans of a
cl ass-wi de notice asking for information they m ght have given the
Departnent in the past on the ground that such a request could | ead
to confusion.

I n support of their position, plaintiffs rely on two cases in
whi ch courts found that an ex parte review process was required,

Massachusetts Ass'n of O der Anmericans v. Sharp, 700 F.2d 749 (1st

Cir. 1983) and Stenson v. Blum 476 F.Supp. 1331 (S.D.N. Y. 1979).

The issue in those cases was whether a state could termnate a
person’s benefits w thout maki ng any finding concerning the person’s
eligibility under other categories, and leave it up to the person to

reapply. Massachusetts Ass'n of O der Anmericans, 700 F.2d at 751,

Stenson at 1333. In fact, in one of these cases the state required
beneficiaries to reapply in circunstances where the vast majority of
t hem undoubtedly woul d be eligible for continued coverage.

Massachusetts Ass'n of O der Anericans, 700 F.2d at 751-753. In the

present case, by contrast, the Departnment's request for information
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is a further step in an ongoing effort to conply with the General
Assenbly’s mandate to reduce expenditures effective April 1, while
al so identifying anong the tens of thousands of persons affected by
the change in the | aw anyone who m ght qualify for coverage under
ot her categories in order to avoid interrupting their coverage.
Plaintiffs also rely on advisory letters issued by CMS before
t he enactnent of Public Law 03-02. The first letter, apparently
i ssued to each state participating in the Medicaid program directed
t he Departnent to adopt an ex parte review procedure. The second,
issued in the formof a report conpiled after CMS revi ewed the
Departnent's procedures, concluded that Connecticut did not have such
a procedure in place, and urged the Departnent to institute one.
These letters are relevant to the present dispute, and entitled to
sone weight in the analysis, but it is far fromclear that CMS would
require the Departnment to spend 15,000 hours review ng 30,000 files
in order to avoid the risk of confusion that has been all eged. Even
if CMS were to take the position that such an ex parte revi ew process
must be conducted, its opinion would not be dispositive, for there is
no evidence that Congress itself intended to inpose such a

requi renent . 18

18 Congress explicitly required state plans to provide ex parte
reviews in sone cases. 42 U.S.C. 88 1396a(e)(10)(B) and 1396r-
6(b)(3). It is undisputed that these provisions do not apply to this
case.
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Medi cai d beneficiaries are required to provide informtion
affecting their eligibility. See 42 C.F.R 8§ 435.916(b) (The
Depart nent nust have "procedures designed to ensure that recipients
make timely and accurate reports of any change in the circunstances
that may affect their eligibility."). There is no authority for the
proposition that Congress intended to preclude a state agency from
aski ng beneficiaries for eligibility information wi thout first
reviewi ng each one’s file. Even assum ng Congress intended to
require state agencies to conduct such a review before contacting a
beneficiary in the ordinary course of adm nistering the Medicaid
program there is no reason to think it intended to require an agency
faced with a need to nmake coverage determ nations with regard to tens
of thousands of insureds to conduct a file-by-file ex parte review
rather than sinply send a notice to the insureds explaining the
situation and urging themto contact their caseworkers.

Plaintiffs' primary concern, as noted earlier, is that HUSKY A
adul ts who have previously provided the Departnent with information
relevant to eligibility under other categories will not provide it a
second tinme in response to the Departnment’s new notice. This concern
I s adequately addressed by the Departnent’s statenent in the new
notice that it has no information about pregnancy, disability, and
other eligibility criteria, and by its advice to recipients that they

shoul d call their caseworkers if their i ncone has been m scal cul at ed
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or they are pregnant, disabled, have high nmedical expenses, child
care expenses, or breast or cervical cancer. |If a person fails to
respond to this notice, and the Departnent has no particul ar reason
to believe that she is unable to read, understand or conply with the
notice, the Departnment may reasonably infer that she does not qualify
for coverage under any category and therefore term nate her coverage
wi t hout violating federal |aw.

I11. Concl usion

Accordingly, it is hereby ordered that plaintiffs' motion for a
prelimnary injunction is denied, defendant's notion for summary

judgnment is granted, and the conplaint is dismssed.

So ordered.

Dat ed at Hartford, Connecticut this 29t" day of May 2003.

Robert N. Chatigny
United States District Judge
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